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:

,,a ederal courts generally give preclusive effect to issues
cided by arbitration panels.' The arbitration should have
appropriate procedural safeguards. The Ninth Circuit has
listed several relevant factors: (1) whether the arbitration was
conducted in a judicial-like adversary proceeding; (2) whether
the proceedings required witnesses to testify under oath; (3)
whether the arbitral determination involved the adjudica-
tory application of rules to a single set of facts; (4) whether
the proceedings were conducted before an impartial hearing
officer; (5) whether the parties had the right to subpoena
witnesses and present
documentary evidence;
and (6) whether the
arbitrator maintained

a verbatim record of
the proceedings.’

Only a few courts
have examined the
preclusive effects of
international arbitra-
tion awards. In Querseas
Motors, Inc. v. Import
News, an American

automobile distributor sued a foreign manufacturer for “pinch-
ing off” its supply, and the foreign manufacturer demanded
arbitration in Zurich pursuant to their agreement. The distrib-
utor then sued the manufacturer in federal court in Michigan,
who raised the defense of res judicata based on the judgment
of the international arbitration panel. The court held that the
fact that “it was an arbitration rather than a judicial proceed-
ing does not affect its authority as res judicata, nor does the
fact it was before a foreign rather than a domestic tribunal.”

On the other hand, in Novak v. Ouverture Services, Inc.,
the plaintiff sued multiple defendants for trademark infringe-
ment. In support of its argument that the trademark was
generic, and thus not a violation of trademark law, one of the
defendants offered the decision of an international arbitra-
tion panel that deemed the mark too generic for trademark
protection. The court held that the international arbitration
decision had no precedential weight because it had not been
rendered by a federal or state court.*

Privity

Both claim and issue preclusion require that the current
suit involve the same parties as the former proceeding,

or parties in privity with those in the former proceeding.’
Thus, nonparties are not precluded by an arbitration deci-
sion if no facts justify a finding of “privity” with a party to

the proceeding.’ In other words, a nonparty may assert res
judicata or collateral estoppel only if it is in “privity” with
the party from the prior adjudication.” Many relationships
may create privity for the purposes of claim preclusion and
issue preclusion: employer-employee, principal-agent, and
corporation-successor.®

A corporation and its subsidiary have been held to be in
privity for purposes of res judicata and collateral estoppel.
In Siegel v. Daiwa Securities Co. Ltd., the plaintiff initiated
an arbitration against Daiwa America, but the plaintiff lost
on all issues and then subsequently tried to bring an action
against Daiwa Japan, the parent corporation of Daiwa Amer-
ica. Daiwa Japan moved to dismiss the suit on the grounds
that it was barred by the arbitration. The court held that
“Daiwa Japan [was] clearly in privity with Daiwa America”
and that res judicata and collateral estoppel barred all claims
and issues that were decided or could have been decided in
the prior arbitration.’

Dicta

Generally speaking, dicta refers to “statements and comments
in an opinion concerning some rule of law or legal proposition
not necessarily involved nor essential to determination of the
case in hand.”® A dictum is not ordinarily considered to be
binding as authority or precedent."” Consistent with that prin-
ciple, courts hold that arbitration decisions have res judicata
effect only as to matters actually decided by the arbitrator,

or necessary to the arbitrator’s decision.” As the First Circuit
summarizes, “While an arbitrator has broad power to fashion
remedies on issues the parties have empowered him to resolve,
he lacks authority to decide questions the parties have not
agreed to submit to him."

Only a few courts have specifically addressed the preclusive
effects of dicta from an arbitration decision. In one case, the
prevailing party in an arbitration sought to vacate an unfavor-
able portion of the award that constituted dicta, out of fear
that he might be bound by it in a future arbitration. In hold-
ing against the plaintiff, the court reasoned that the arbitra-
tor’s remarks were mere dicta and not necessary to his award,
and thus “it is exceedingly improbable that [the arbitrator’s]
remarks would be given preclusive effect and we decline to
recognize [that] remote possibility.”*

The Third Circuit has also held that dictum in an arbitra-
tion decision is not binding authority. In Apex Fountain Sales,
Inc. v. Kleinfeld, a trademark owner attempted to resolve an
infringement dispute through arbitration and then brought
an action challenging the decision of the arbitration panel as
having exceeded authority. The arbitration panel was formed
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to review design changes in certain champagne fountains
manufactured by the defendant to ensure that they could not
be misidentified as the plaintiff’s was. In its decision, however,
the arbitration panel not only ruled on the sufficiency of the
specific designs currently at issue, but also went further and
suggested a hypothetical design that would be satisfactory for
the future. The plaintiff argued that the arbitration panel’s
suggestion was dicta and thus outside the scope of its author-
ity, and should be vacated. The court disagreed, stating that
“so long as recommendations constitute mere dicta, the panel
does not exceed its authority.”” Although the court allowed
the suggestions, it nonetheless recognized that dicta is not
binding authority, and that the arbitration panel’s recom-
mendations in dicta “could not exempt [the defendants] from
[their] obligation to submit new designs to the panel before
exhibiting them.”

Conversely, where parties voluntarily submit an issue to
arbitration, they are precluded from objecting to the author-
ity of the arbitrator in a subsequent proceeding."” In other
words, a party cannot voluntarily submit a claim to arbitra-
tion, await the outcome, and then challenge an unfavorable
decision on the ground that the arbitrator lacked authority
to decide the issue.”

Conclusion

The doctrines of res judicata and collateral estoppel gener-
ally apply to arbitration decisions. Although not many cases
appear to have considered the issue, a corporation and its sub-
sidiaries can be bound by prior arbitration decisions involving
each other. Courts have also consistently held that dicta does
not constitute a holding entitled to binding or precedential
effect; rather, only those issues necessary to the arbitrator’s
decision can be used for preclusion purposes. Courts have
upheld an arbitrator’s authority to decide an issue if the evi-
dence shows that both parties voluntarily submitted an issue
to arbitration. ®
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